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city denies a property
owner’s application
for a use permit and
variance to build a
large addition to an
existing residential
structure. The prop-

erty owner promptly files a petition for a
writ of mandate to compel the city to issue the
approvals and combines the petition with a
complaint for 1) inverse condemnation, 2)
civil rights damages based on a denial of due
process and equal protection, and 3) injunc-
tive and declaratory relief. As is often the
case, the property owner obtains a hearing on
the writ petition even before the court sets a
trial date on the other causes of action. The
court grants the writ petition and issues a writ
compelling the city to set aside its earlier
decisions and to issue a new decision grant-
ing the development approvals.

The city prefers to appeal the trial court’s
decision granting the writ, but the city attor-
ney is concerned that not only is there no
appealable judgment at this stage of the pro-
ceedings but one will not be rendered until the
trial court disposes of the other causes of
action, perhaps months later. Opposing coun-
sel understandably has no intention of dis-
missing the other causes of action and fully
intends to enforce the writ if the city does not
immediately comply. The city attorney fears
that compliance will render any future appeal
moot.

This common conundrum highlights an
unresolved issue in California law: whether
a writ of mandate may be issued and enforced
prior to entry of a final judgment on all causes
of action. This issue has the potential to con-
front every practitioner who handles writ lit-
igation, no matter whether the client is the
petitioner, the public agency or public official,

or the real party in interest. Addressing the
contours and implications of this issue first
requires an understanding of the nature of the
two types of writs frequently sought in trial
courts as well as the history of writs and
appealable judgments in California.

Lawsuits filed against public agencies in
California frequently seek to compel an
agency to issue a particular discretionary
approval or to set aside an approval already
issued.1 Code of Civil Procedure Section
1094.5 provides redress—in the form of a writ
of administrative mandamus—for those who
believe an agency has wrongly denied, or
wrongly granted, an application. In consid-
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ering an application for a land use permit or
for any other discretionary approval, an
agency must ensure that 1) it has acted within
its jurisdiction, 2) it has provided the appli-
cant with a fair hearing, 3) it has proceeded
in the manner required by law, and 4) its
ultimate decision is supported by evidence in
the record of the proceedings.2 If a court
concludes a public agency violated any of
these statutory dictates in granting or deny-
ing an application, the court may issue a
peremptory writ of administrative mandamus
requiring the public agency to set aside its
decision and take the necessary action to
reach a new decision. Courts may specify
what that new decision must be, but they do
not always do this. A court also may vacate
the public agency’s decision and require the
agency to rehear the matter.

Perhaps the most common error identified
by courts in administrative mandamus pro-
ceedings occurs when a public agency makes
a decision that is not supported by substan-
tial evidence in the record.3 In those cases, the
court may not take additional evidence to sup-
ply the basis for the agency’s decision because
doing so would interfere with the agency’s
exclusive discretionary powers to make deci-
sions supported by substantial evidence.4

Moreover, a court remanding a matter to an
agency may not order the agency to exercise
its discretion in a particular manner when
considering or reweighing the evidence.5

Public agencies and officers may not always
enjoy discretion in performing official duties.
In some instances, the law compels a public
agency or official to take a particular action.
One of myriad examples is found in Gov-
ernment Code Section 34460, which requires
the mayor and clerk of a charter city to cer-
tify any charter amendment ratified by the vot-
ers. If an agency or official refuses to per-
form an act required by law, an aggrieved
person may file a petition in court for a writ
of “traditional” mandate under Code of Civil
Procedure Section 1085. If the court con-
cludes the agency or official had no valid rea-
son for refusing to perform the act, the court
may issue the writ compelling the agency or
official to perform the particular act.

In practice, writs of administrative man-
damus issued pursuant to Section 1094.5 or
traditional writs of mandate under Section
1085 customarily impose a deadline for a
public agency or public official to reach a new
decision or to perform the required action.
The agency or official later files with the
court a “return” attesting to compliance with
the writ.

Petitions for writs of administrative man-
damus or for traditional writs of mandate
often are joined with other causes of action.
The California Supreme Court expressly
authorized the combined writ/complaint pro-

cedure in Hensler v. City of Glendale.6 The
court also recognized an alternative approach:
A property owner, for example, may opt to
initiate a writ proceeding and simultaneously
or later file a separate lawsuit asserting one
or more other causes of action, such as inverse
condemnation, for money damages. The
choice lies with the petitioner/plaintiff. Almost
invariably, however, a petitioner/plaintiff will
choose to file one omnibus action, pleading
the petition for writ and other causes of
action together. That decision may be driven
by cost considerations, future res judicata
concerns, or other factors.

One might reasonably assume that the
courts have resolved many issues implicated
by the simultaneous prosecution of a writ of
mandate and other causes of action against
public agencies. But the courts have not
addressed whether a court may issue and
enforce a peremptory writ (under either
Section 1085 or Section 1094.5) when other
causes of action remain pending and no final
judgment has been entered.

The California Supreme Court has held
that an action concludes with only one final
judgment. In a 1942 decision, Bank of
America v. Superior Court,7 the court held
that “there can be but one judgment in an
action no matter how many counts the com-
plaint contains.” Three years after deciding
Bank of America, however, the court held in
Steen v. Board of Civil Service Commis-
sioners8 that an order issued by a superior
court denying a writ petition was appealable
immediately. According to the court, a final
judgment was not necessary to perfect an
appeal from the decision on the petition for
a writ of mandate.

Divergent Paths

These early decisions of the supreme court
apparently prompted the intermediate appel-
late courts to tread two divergent paths. Some
courts of appeal readily concluded that an
appeal lies from an order granting or deny-
ing mandamus relief, regardless of whether
there is an entry of final judgment.9 In several
of these cases, other causes of action were still
pending when an appeal was taken from the
trial court’s decision on the writ petition.10 In
others the writ petition was the only cause of
action asserted and the appellate court treated
the order adjudicating the writ as a final
judgment in a special proceeding.11

At least one court of appeal departed
from this line of cases. In Hadley v. Superior
Court,12 a 1972 decision, the court expressly
disagreed with Daggs v. Personnel Commis-
sion,13 a 1969 decision holding that an order
granting or denying writ relief is appealable
absent a final judgment. Hadley involved a
minute order issued by the trial court deny-
ing a mandamus petition. The losing party,

Hadley, moved for entry of judgment, pre-
sumably in order to clear the way for filing
an appeal. After the trial court denied the
motion for entry of judgment, Hadley peti-
tioned the court of appeal for a writ com-
manding the trial court to enter a judgment.
Hadley’s petition did not challenge the trial
court’s decision on the merits. Instead, it
sought narrowly to compel the trial court to
enter a judgment on the ground that only a
judgment could properly terminate the pro-
ceedings in the trial court. The appellate
court granted relief and commanded the trial
court to enter a judgment consistent with its
minute order.

The court in Cody v. Superior Court,14

although not as strident in its language as the
Hadley court, observed that “the granting
or denial of relief in mandamus proceedings
is effectuated by a judgment rather than an
order.”15 Unlike Hadley, Cody did not
expressly criticize any earlier appellate deci-
sions that noted that an order granting or
denying writ relief could be appealed without
a final judgment. Nevertheless, the Cody
court treated an appeal from an order deny-
ing writ relief as an appeal from a final judg-
ment in a special proceeding.

Adding to the splintered authorities on the
issue of whether an order adjudicating a sin-
gle cause of action is appealable (be it a writ
cause of action or otherwise) was the decision
in Schonfeld v. City of Vallejo,16 which has
since been overruled. Schonfeld created a
somewhat amorphous exception to the “one
final judgment rule” announced by the
California Supreme Court in Bank of
America. The trial court in Schonfeld rendered
a judgment dismissing two causes of action
and leaving a remaining severed cause of
action for declaratory relief. The court of
appeal declined “to rigidly adhere to the one
final judgment rule” and created the new
rule that an appeal may be taken when causes
of action remain in the trial court if “the cir-
cumstances…are so unusual that postpone-
ment of the appeal until the final judg-
ment…would cause so serious a hardship
and inconvenience as to require us to augment
the number of existing exceptions [to the
one final judgment rule].”17

Relying upon Schonfeld, the court in
Highland Development Company v. City of
Los Angeles18 concluded that a separate judg-
ment on a writ of mandate petition was
appealable even though causes of action for
declaratory and injunctive relief had not been
tried: “[I]n recent years, ‘the number of exist-
ing exceptions’ to the one final judgment rule
has been augmented so that ‘separate appeal-
able judgments may be rendered on counts
that present separate claims for relief,’ where
the trial court has severed such causes of
action from those remaining to be tried.”19
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At least two appellate courts disagreed
in principle with Schonfeld’s erosion of the
one final judgment rule. In Armstrong
Petroleum Corporation v. Superior Court,20

the court went to great pains to harmonize its
decision with Schonfeld but nevertheless rec-
ognized the lack of any authority for enlarg-
ing the class of appealable judgments beyond
that authorized by statute. The court in Day
v. Papadakis21 upheld the one final judgment
rule, citing Armstrong with approval and
distinguishing Schonfeld.

Morehart and the One Final 
Judgment Rule

Finally, in 1994, the California Supreme
Court brought much-needed clarity to the
issue of whether an appeal may be taken
from anything other than a final judgment dis-
posing of all causes of action. The supreme
court unanimously reaffirmed the one final
judgment rule in its decision in Morehart v.
County of Santa Barbara22 and expressly
disapproved the line of cases commencing
with Schonfeld that had recognized an excep-
tion to the rule.

In Morehart, the County of Santa Barbara
denied a property owner a permit to build a
single-family dwelling. The property owner
petitioned for a writ of mandate directing
the county to set aside the permit denial. In
the same action, the property owner brought
damages claims for inverse condemnation
and civil rights violations and sought declara-
tory and injunctive relief. The trial court
ordered the causes of action for the writ and
declaratory and injunctive relief to be tried
separately from the causes of action seeking
damages. Thereafter, the trial court entered a
judgment on the writ and declaratory and
injunctive relief. The property owner appealed
that judgment, and the court of appeal treated
the judgment as appealable under the
Schonfeld line of cases.

The California Supreme Court held that
the judgment disposing of fewer than all
causes of action was not a true final judgment
and thus was not appealable:

Accordingly, we hold that an appeal
cannot be taken from a judgment that
fails to complete the disposition of all
the causes of action between the par-
ties even if the causes of action dis-
posed of by the judgment have been
ordered to be tried separately, or may
be characterized as “separate and inde-
pendent” from those remaining.
Statements to the contrary in [Schon-
feld] and its progeny are disapproved.23

In the wake of Morehart, several appellate
courts have held that an order granting or
denying a writ of mandate is not appealable
if other causes of action remain pending and
thus no final judgment has been entered. The

court in Nerhan v. Superior Court,24 relying
upon Morehart, concluded that an order
denying a petition for a writ of mandate was
not appealable when a cause of action for
damages for a regulatory taking still was
pending. Several years after Nerhan, the
California Supreme Court reaffirmed its hold-
ing in Morehart:

When an order denying a petition for
writ of administrative mandate does
not dispose of all causes of action
between the parties, allowing an appeal
from the denial order would defeat
the purpose of the one final judgment
rule by permitting the very piecemeal
dispositions and multiple appeals the
rule is designed to prevent.25

Morehart plainly does not limit its hold-
ing to cases in which writ petitions were
denied. Allowing an appeal from an order
granting a writ petition would also contra-
vene the one final judgment rule, and for
the same reason—the prospect of multiple
appeals.

Thus, in Connell v. Superior Court,26 the
court concluded that an order granting a
writ commanding the state controller to take
certain actions was not appealable because
other claims remained undecided. Last year,
the court in In re Bay-Delta Programmatic
Environmental Impact Report Coordinated
Proceedings27 observed that any appeal from
the grant or denial of a writ under the Cal-
ifornia Environmental Quality Act must await
the entry of final judgment on all causes of
action.

With courts now uniformly applying the
one final judgment rule to preclude appeals
from orders disposing of fewer than all causes

of action, public agencies and officials often
find themselves in a quandary when a trial
court issues a peremptory writ of mandate
commanding them to act while other causes
of action still remain pending. In those
instances, the one final judgment rule pre-
cludes an appeal from the order granting the
writ. Some writs require public agencies or

officials to take action within a matter of
days or weeks. But because an appeal cannot
be perfected at that point, litigants against
whom peremptory writs have been issued
are deprived of the automatic stay of enforce-
ment28 that usually results when an appeal is
taken from a judgment granting a writ of
mandate.

Petition for Extraordinary Relief

Short of seeking reconsideration in the trial
court, the only possible judicial relief from the
command of a writ issued in the middle of a
case, without a final judgment, is to file a peti-
tion for extraordinary relief—typically styled
as a petition for a writ of mandate—in the
court of appeal. A few post-Morehart appel-
late decisions have treated premature notices
of appeal from writs granted by trial courts
as petitions for extraordinary relief.29

But a petition for extraordinary relief in
the court of appeal under Rule 56 of the
California Rules of Court differs markedly
from an appeal filed as a matter of right
under Code of Civil Procedure Section
904.1(a). The court of appeal is required to
hear an appeal and issue an opinion. In sharp
contrast, petitions for extraordinary relief
frequently are denied without comment. In fis-
cal year 2003-2004, 92 percent of original
proceedings filed in civil cases in the courts of



appeal in California were disposed of with-
out opinion.30 It is therefore no surprise that
one court of appeal has observed, “Ex-
perienced lawyers know how difficult it often
is to persuade a Court of Appeal to grant
extraordinary relief.”31 Another appellate
court candidly stated, “Courts of Appeal are
normally reluctant to grant petitions for
extraordinary relief.”32 It appears to be the
rare exception when courts are willing to
exercise their discretion and treat premature
appeals as petitions for extraordinary relief
that yield opinions fully adjudicating the
issues.33

Confronted with this remote chance of
success in seeking extraordinary relief, a pub-
lic agency or official might decide to comply
with a trial court’s writ of mandate and take
the action ordered by the court. That
approach, however, could forever deprive
the agency or official of its right to appeal
from the writ once a final judgment is entered.
Compliance with a writ of mandate may ren-
der moot any subsequent appeal.34

Given the current legal landscape, a trial
court’s issuance of a writ of mandate without
a final judgment presents public agencies and
officials with a Hobson’s choice—either com-
ply with the writ and risk losing any right of
a subsequent appeal because of mootness,
or ignore the writ until a final judgment is
entered, thereby risking a citation for con-
tempt of court. Despite this untenable situa-
tion, however, no appellate court in California
has expressly decided the question of whether
a peremptory writ of mandate may be issued
and enforced prior to entry of a final judgment
(although many appellate decisions, without
discussion, presume this to be the case).35

Perhaps courts have not had an opportunity
to answer this question because of a conflu-
ence of circumstances that simply could not
have been foreseen:
• The effect of Morehart.36

• The reluctance by courts of appeal to grant
petitions for extraordinary relief.
• The mooting effect of complying with a
peremptory writ.
• The possible contempt citation for dis-
obeying a writ.

Adopting the Right Solution

Nonetheless, there are three possible answers
to the question. The first is that a writ of
mandate may be issued and enforced absent
entry of a final judgment. In that case, how-
ever, the only possible remedy would be
appealing the grant or denial of a writ of
mandate regardless of the lack of a final judg-
ment. That solution would contravene
Morehart37 directly. It also would create inter-
locutory proceedings which, as the Morehart
court cautioned, would clog the courts with
a multiplicity of appeals. Furthermore, this

solution almost certainly would require leg-
islative action. Unless and until any legislative
action is forthcoming, issuing and enforcing
writs absent entry of a final judgment defies
logic.

The second possible solution is for the
parties to stipulate that 1) the public agency
will comply with the writ, subject to its right
to appeal the order granting the writ after final
judgment is entered, and 2) the public agency
may rescind the act by which it complied
with the writ if it prevails on appeal. At least
one appellate court, in an unpublished opin-
ion, has recognized the validity of this type of
stipulation.38 The problem inherent in this
solution is that it will not work unless the pre-
vailing party who secured the peremptory
writ agrees to remain suspended in a state of
legal limbo for the extended period of time it
will take to litigate the remainder of the case
in the trial court and then defend any appeal.
Many parties, if not most, will be unwilling
to dilute their trial court victory by agreeing
that the public agency, after taking the com-
manded action, may rescind that action if
successful on appeal.

The third possible solution—and the one
that courts should adopt in a post-Morehart
world—is a rule that a peremptory writ of
mandate simply cannot be issued and
enforced except upon entry of a final judg-
ment. This rule would spare the appellate
courts the flood of additional appeals
Morehart anticipated and presumably would
reduce the number of petitions for extraor-
dinary relief seeking review of orders grant-
ing or denying peremptory writs.

In practice, this rule need not hamstring
plaintiffs and petitioners by requiring them to
await final judgment on all causes of action
before enforcing a writ. A party seeking a writ
of mandate as well as other relief based on
non-writ causes of action has the choice of fil-
ing two actions—1) a writ proceeding, and 2)
another action seeking all other relief. This
course was expressly approved by the
California Supreme Court in Hensler39 and is
certainly the preferable approach if there is an
urgent need for the writ to be issued and
enforced as soon as possible. If the party has
filed a separate writ proceeding, the peremp-
tory writ may be issued as part of the final
judgment, thus paving the way for enforce-
ment of the writ without compromising the
responding party’s right to meaningful appel-
late review. Even when enforcement of the
writ is stayed pending appeal, the petitioner
benefits because appellate review will not be
delayed by any ongoing adjudication in the
trial court of other causes of action.
Otherwise, if the writ is brought as one of
many causes of action in the same lawsuit, not
only are the responding party’s appellate
rights potentially compromised if a writ issues

without a final judgment, but the appellate
proceedings that may eventually conclude in
the petitioner’s favor on the writ cause of
action are delayed by the length of time it
takes the trial court to adjudicate all other
causes of action and enter a final judgment.

The one final judgment rule endorsed by
Morehart40 promotes judicial economy and
efficiency and ultimately reduces the legal
costs borne by the parties. The unfortunate
and no doubt unintended consequence of
Morehart, however, is that its rule—applied
to cases in which writs are issued long before
other causes of action are decided—yields
harsh results. The only workable solution,
absent revisiting the one final judgment rule,
is to preclude issuance and enforcement of a
peremptory writ until the trial court enters a
final, appealable judgment.                       ■
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