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Wireless Providers Barred from 
Recovering Damages from Public Agencies

U.S. Ninth Circuit Court of Appeals has held that wireless service providers who 
are wrongly denied use permits by municipalities may not recover compensatory 
damages from those municipalities. In James A. Kay v. City of Rancho Palos 
Verdes, decided on September 21, 2007, the Ninth Circuit concluded that when 
Congress amended the Telecommunication Act in 1996 by imposing narrow 
limitations on zoning authority over wireless facilities, including antennas, 
Congress did not intend for wireless providers to recover damages if local 
authorities violated those limits and denied a permit. Congress instead intended for 
courts to order municipalities to issue a permit, but nothing more. Two years ago, 
in the case City of Rancho Palos Verdes v. Abrams, the U.S. Supreme Court held 
that wireless providers may not recover attorney’s fees or civil rights damages 
against municipalities who violate the Telecommunication Act. Taken together, the 
Kay and Abrams decisions mean that local officials may exercise their discretion in 
reviewing wireless provider applications without having to worry about the 
prospect of damages and attorney’s fees if they make a mistake. Richards, Watson 
& Gershon represented the City of Rancho Palos Verdes in both cases. 

James A. Kay, Jr., et al. v. City of Ranco Palos Verdes, et al., 2007 DAR 14783 
(9th Cir., September 21, 2007).

FOR ADVICE FROM RW&G CONCERNING TELECOMMUNICATIONS ISSUES, 
PLEASE CONTACT T. PETER PIERCE AT PPIERCE@RWGLAW.COM OR ANY OF 
THE LAWYERS IN THE FIRM’S TELECOMMUNICATIONS PRACTICE GROUP.

Richards, Watson & Gershon, is a full-service law firm of more than 70 lawyers, serving as city 
attorney, agency counsel, bond counsel, general counsel and special counsel to over 50 public agencies 
throughout the state for over 50 years. With offices in Los Angeles, Orange County, and San Francisco, 
Richards, Watson & Gershon also serves a distinguished roster of private sector clients.

Core practice areas include: Public Agency and Municipal Law | Public Finance |  Labor and 
Employment | Eminent Domain | Public Works | Telecommunications | Transportation | 
Redevelopment | Real Estate | Litigation | Appellate | Environmental and Energy | Climate Change | 
E-Documents and Public Records | Water Rights and Water Law

RW&G’s e-ALERT is a newsletter by the Firm’s lawyers and distributed to clients and 
friends. The e-ALERT provides general information about events of current legal 
importance; it does not constitute legal advice. We recommend that you consult your own 
legal counsel before acting on this information.

© 2007 Richards, Watson & Gershon. All rights reserved.
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County of Ventura Prevails in Landslide Litigation

On September 26, 2007, the Ventura County Superior Court granted the motion 
for summary adjudication of the County of Ventura in Alvis v. La Conchita Ranch, 
Case No. CIV238700 (and 22 related and consolidated actions). The lawsuit arose 
out of a catastrophic landslide that occurred on January 10, 2005, which resulted 
in personal injury and property damage, including 10 deaths. 

Thirty-seven plaintiffs sued the County of Ventura (“County”) seeking tens of 
millions of dollars in damages. Plaintiffs alleged that the landslide was partially 
caused by a retaining wall which had been built by the County at the base of the 
hillside adjacent to the landslide area. The wall was built to remove debris from 
the roadway from a prior landslide in La Conchita in 1995. 

Richards, Watson & Gershon represented the County. The County moved for 
summary adjudication based on the design defect immunity established by 
Government Code section 830.6 to challenge plaintiffs’ claims for wrongful death 
and personal injury, including dangerous condition of public property and 
nuisance. The County submitted evidence showing that the County Board of 
Supervisors approved the design of the wall, and that substantial evidence 
established that the approval was reasonable. 

The County submitted declarations from its employees offering opinions 
concerning the design of the wall, and the approval process. Plaintiffs argued that 
the County should not have approved the design of the wall, and they submitted 
the declaration of an expert geotechnical engineer questioning its design. 

The Court agreed with the County, and ruled that the declarations offered by the 
County were substantial evidence, and that the contrary declaration offered by 
plaintiffs’ expert was vague. The Court dismissed all of the wrongful death and 
personal injury claims because the Court found that the County established as a 
matter of law that it was entitled to statutory design immunity. 

FOR ADVICE FROM RW&G CONCERNING GOVERNMENTAL TORT LIABILITY 
ISSUES, PLEASE CONTACT ROBERT C. CECCON AT RCECCON@RWGLAW.COM 
OR ANY OF THE LAWYERS IN THE FIRM’S LITIGATION PRACTICE GROUP.

Richards, Watson & Gershon, is a full-service law firm of more than 70 lawyers, serving as city 
attorney, agency counsel, bond counsel, general counsel and special counsel to over 50 public 
agencies throughout the state for over 50 years. With offices in Los Angeles, Orange County, and 
San Francisco, Richards, Watson & Gershon also serves a distinguished roster of private sector 
clients. 

Core practice areas include: Public Agency and Municipal Law | Public Finance |  Labor and 
Employment | Eminent Domain | Public Works | Telecommunications | Transportation | 
Redevelopment | Real Estate | Litigation | Appellate | Environmental and Energy | Climate Change | 
E-Documents and Public Records | Water Rights and Water Law

RW&G’s e-ALERT is a newsletter by the Firm’s lawyers and distributed to clients and 
friends. The e-ALERT provides general information about events of current legal 
importance; it does not constitute legal advice. We recommend that you consult your own 
legal counsel before acting on this information.
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22 related and consolidated actions). The lawsuit arose out of a catastrophic landslide that 
occurred on January 10, 2005, which resulted in personal injury and property damage, including 
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Thirty-seven plaintiffs sued the County of Ventura (“County”) seeking tens of millions of dollars 
in damages. Plaintiffs alleged that the landslide was partially caused by a retaining wall which had 
been built by the County at the base of the hillside adjacent to the landslide area. The wall was 
built to remove debris from the roadway from a prior landslide in La Conchita in 1995. 

Richards, Watson & Gershon represented the County. The County moved for summary 
adjudication based on the design defect immunity established by Government Code section 830.6 
to challenge plaintiffs’ claims for wrongful death and personal injury, including dangerous 
condition of public property and nuisance. The County submitted evidence showing that the 
County Board of Supervisors approved the design of the wall, and that substantial evidence 
established that the approval was reasonable. 

The County submitted declarations from its employees offering opinions concerning the design of 
the wall, and the approval process. Plaintiffs argued that the County should not have approved the 
design of the wall, and they submitted the declaration of an expert geotechnical engineer 
questioning its design. 

The Court agreed with the County, and ruled that the declarations offered by the County were 
substantial evidence, and that the contrary declaration offered by plaintiffs’ expert was vague. The 
Court dismissed all of the wrongful death and personal injury claims because the Court found that 
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FOR ADVICE FROM RW&G CONCERNING GOVERNMENTAL TORT LIABILITY ISSUES, PLEASE 

CONTACT ROBERT C. CECCON AT RCECCON@RWGLAW.COM OR ANY OF THE LAWYERS IN THE 

FIRM’S LITIGATION DEPARTMENT.

Richards, Watson & Gershon, is a full-service law firm of more than 70 lawyers, serving as city attorney, agency 

counsel, bond counsel, general counsel and special counsel to over 50 public agencies throughout the state for over 50 

years. With offices in Los Angeles, Orange County, and San Francisco, Richards, Watson & Gershon also serves a 

distinguished roster of private sector clients. 
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